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ating	 and	 exploiting	 intellectual	 property	 products	 such	




sions,	 thus	narrowing	 the	gap	between	 the	use	of	patents	
and	copyrights.
However,	 if	 the	 boundary	 between	 the	 main	 tools	 of	
property	right	is	now	blurred,	our	aim	in	this	contribution	is	
to	show	that	the	modes of formation and usage	of	IPR	still	






stratégique	 dans	 les	 industries	 créatives	
où	 la	 créativité	 est	 un	 processus	 collectif	
impliquant	 des	 acteurs	 aux	 intérêts	 con-
tradictoires,	 conduisant	 à	 un	 “dilemne	 de	
la	 PI”.	Les	 firmes	 veulent	 s’approprier	 le	
travail	 créatif	 et	 lutter	 contre	 l’imitation;	
les	 communautés	 créatives	 souhaitent	
un	 régime	 de	 PI	 souple	 pour	 recombiner	
les	 créations	 passées	 et	 générer	 des	 nou-
veautés;	 les	 individus	sont	entre	ces	deux	
extrêmes.	 Des	 arrangements	 spécifiques	
sont	 alors	 développés	 (comme	 des	 pra-
tiques	d’open	source	ou	de	creative	com-
mons)	 pour	 concilier	 appropriation	 et	






Intellectual	 property	 rights	 (IPR)	 play	 a	
strategic	 role	 in	 creative	 industries.	 Defi-
ned	 as	 a	 collective	 process,	 creativity	
involves	 actors	 with	 contradictory	 IPR	
needs.	 This	 leads	 to	 an	 “IPR	 dilemna”.	
Firms	are	looking	into	appropriating	crea-
tive	work	 and	 prevent	 imitation;	whereas	
creative	communities	need	a	weak	IPR	to	
combine	 past	work	 and	 generate	 novelty.	
It	 becomes	problematic	 for	 individuals	 to	
find	 themselves	 between	 these	 two.	 As	
a	 result,	 actors	 are	 developing	 specific	
IPR	 arrangements	 (e.g.	 open	 source	 and	
creative	 commons	 practices)	 to	 preserve	
the	 balance	 between	 appropriation	 and	
openness	 allowing	creation.	Two	creative	
industries	 are	 used	 as	 illustrations:	music	
and	video-games.
Keywords:	creativity,	intellectual	property	
rights,	 communities,	 videogames,	 music	
industry,	creative	industries
resumen
Los	 derechos	 propiedad	 intelectual	 (DPI)	
juegan	un	rol	estratégico	en	las	 industrias	
creativas	 definidas	 por	 un	 proceso	 colec-
tivo	que	involucra	diferentes	actores	cuyos	
intereses	 en	 los	 DPI	 son	 contradictorios.	
Mientras	 las	 firmas	 buscan	 apropiarse	 su	
trabajo	creativo	y	prevenir	la	imitación,	las	
comunidades	creativas	necesitan	DPI	débi-
les	 para	 poder	 combinar	 trabajos	 pasados	
y	generar	novedades.	Por	 lo	 tanto	actores	




apropiación	 y	 apertura	 que	 les	 permita	
crear.	Dos	 industrias	creativas	 ilustran	un	
ejemplo:	la	música	y	los	video	juegos.
Palabras	 claves:	 creatividad,	 derechos	 de	
propiedad	 intelectual,	 comunidades,	 vide-
ojuegos,	industria	de	la	música,	industrias	
creativas
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rights	 now	 serve	 the	 same	purpose.	This	merger	 is	 due	 essentially	 to	
the	 fact	 that	 copyright	 has	 conquered	 new	 ground.	 By	 becoming	 the	
right	most	frequently	used	by	the	information	technology,	culture	and	
multimedia	industries,	copyright	has	“entered	the	corporate	world”.
6.	 The	 current	 DCMS	 definition	 recognizes	 eleven	 creative sectors:	
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the	 formation	and	use	of	 IPR	 in	creative	highlights	 some	
very	specific	traits.
In	 traditional	 industries,	 the	 economic	 theoretical	
approach	 focuses	 on	 the	 determination	 of	 property	 rights	
as	a	means	of	protecting	innovative	efforts	in	a	given	firm	
(Arrow,	1962).	The	 fact	 that	many	 individuals	within	 the	
firm	 have	 participated	 in	 the	 innovative	 process	 does	 not	






prizes,	 stock	 options	 or	 other	 financial	 and	 non	 financial	
rewards.	A	second	characteristic	of	the	traditional	approach	
is	that	the	analysis	focuses	on	the	sole	universe	of	applied	
research	 (within	 a	 given	 firm).	What	 happened	 “before”,	
that	 is	 the	 emergence	 of	 new	 ideas,	 is	 the	 concern	 of	 a	
related	but	distinct	universe:	the	world	of	open science.	The	
latter	is	governed	by	different	reward	mechanisms	such	as	
publication,	 peer	 recognition,	 etc.	 (Dasgupta	 and	 David,	
1994;	Stephan,	1996).	Of	course,	the	interactions	between	
the	 two	 universes,	 the	 domain	 of	 open	 science	 and	 the	
one	of	applied	 research,	are	complex	and	have	warranted	
an	 intense	 in-depth	analysis	by	economists	 (Foray;	2004;	













coordination	 of	 a	 multitude	 of	 heterogeneous	 economic	
actors.	For	instance,	the	production	of	a	videogame	requires	
the	participation	of	hundreds,	sometimes	thousands	of	dif-







A	second	characteristic	of	 the	analysis	of	 IPR	 in	cre-
ative	industries	is	that	the	creative	firms	are	not	backed	by	
a	 regulated	 and	 institutionalized	universe	which	 could	be	
compared	to	the	open science,	nor	is	it	the	result	of	a	single	
individual	process.	Creative	ideas	emerge	and	develop	in	an	
informal	 universe,	 that	 is	 sometimes	 called	underground,	
but,	 contrary	 to	 the	world	of	 science,	 this	universe	 is	not	
organized	 and	 institutionalized	 with	 specific	 norms	 and	
rules.	We	argue	in	this	contribution	that	the	key	mechanism	






(a	 ”codebook”,	 according	 to	 Cowan	 et	 al.,	 2000),	 allow-
ing	the	creative	idea	to	be	equipped	with	sufficient	shared	
understanding	and	codes	to	become	economically	viable8.
The	 emergence	 of	 creative	 industries	 thus	 raises	 new	
questions,	and	 two	paradoxes	are	notably	at	stake.	A	first	
one,	analyzed	by	Cohendet	and	Simon	(2007),	puts	forward	
the	 issue	of	 the	compatibility	between	traditional	 rules	of	
corporate	governance	and	creative	communities.	 In	 short,	
is	 it	 possible	 to	 manage	 and	 drive	 creative	 communities	
without	sterilising	them?	As	emphasised	by	Cohendet	and	
Simon	 (2007,	 p.	 588):	management	 in	 creative	 industries	
“is	the	result	of	a	delicate	balance.	On	the	one	side,	there	










reconcile	 the	 different	 wants	 and	 needs	 of	 three	 basic	
stakeholders	 (firms,	 individuals,	 and	 creative	 communi-
ties),	which	are	equally	important	in	the	dynamics	of	cre-






emerged	 and	 tend	 to	 concentrate	 (as	 in	 traditional	 industries)	 all	 the	
property	rights	 related	 to	 their	creative	products.	However,	 their	posi-
tion	is	fragile:	in	particular,	the	technological	revolution	in	information	
technologies	constantly	redistributes	the	mode	of	production	of	creative	




between	 the	 artist	 and	 its	 environment,	 especially	 other	 individuals,	
groups	 and	 communities	of	 artists.	However,	 the	more	or	 less	 formal	
institutions	that	are	ruling	those	interactions	have	their	own	properties	
and	modes	of	regulations,	but	are	not	directly	concerned	by	IPR	issues,	
rather	 by	 personal	 conflicts,	 jealousy,	 temporary	 cooperation,	mutual	
influence,	 etc.	 In	 addition,	 in	 creative	 industries,	 these	 creative	 com-
munities	keep	on	playing	a	role	all	 through	the	processes	of	creation,	
exploitation,	 recombination	 or	 renewal	 of	 the	 creative	 ideas.	 They	
assure	a	constant	interplay	between	the	underground	and	the	market.











also	 some	 significant	 divergences.	 Originally,	 music	 was	
closer	 to	art	 than	to	traditional	 industries	and,	conversely,	
video-games	closer	to	traditional	industries	than	to	arts.	Yet,	
the	rise	of	new	information	and	communication	techniques	
tends	 to	 narrow	 this	 gap.	Hence,	 in	 the	 case	 of	music,	 it	
will	 in	particular	be	argued	 that	one	of	 the	consequences	










individuals,	 firms	 and	 communities	 (section	 2).	 Then,	 in	
section	3	we	introduce	the	IPR	dilemma	in	creative	indus-
tries	and	we	explore	how	specific	usages	of	IPR	may	con-
tribute	 to	 reconcile	 the	 different	 IPR	needs	 of	 each	 actor	
involved	in	the	creation	process.	Sections	4	and	5	display	
respectively	the	examples	of	the	music	and	the	video-game	
industries.	 It	 is	worth	noting	 that	 these	 two	 industries	are	
not	treated	through	case	studies	stricto sensu,	but	rather	as	
illustrations	of	 the	main	 arguments	 developed	 in	 the	pre-
vious	parts.	Section	6	provides	a	short	recap	of	these	two	
examples.
The collective nature of the dynamics  





fact	 that	 creativity	 is	 the	 production	 of	 new	 and	 relevant	
ideas,	product	or	response	that	are	novel	and	useful,	correct	
or	valuable	responses	to	the	task	at	hand	and	derived	from	
heuristic	 process,	 then	 whatever	 human	 activities,	 such	
ideas,	product	and	response,	can	range	from	radically	new	
or	entailing	only	incremental	novelty.	This	last	case	is	gen-
erally	 considered	 as	more	 frequent	 in	 creative	 industries,	
bringing	 more	 emphasis	 on	 IPR	 issues.	 It	 also	 supposes	
a	 higher	 number	 of	 potential	 contributors.	A	 second	 key	
result	from	recent	studies	stresses	 that	creativity	can	only	





a	 complex	and	 interactive	process	 that	 existing	 ideas	 and	
materials	 can	 be	 enriched	 and	 combined	 to	 give	 birth	 to	
radically	new	trends,	styles	and	fashions.
In	 particular,	 the	 process	 of	 creation	 in	most	 creative	
industries	 should	 not	 be	 restricted	 to	 the	 sole	 role	 of	 tal-
ented	 individuals,	 or	 to	 the	 sole	 control	 of	 the	 strategic	
vision	 of	 institutions	 (such	 as	 firms	 or	 labs	 in	 standard	
industries).	On	the	one	hand,	we	consider	that	institutions	
are	 structures	 where	 contracts	 are	 signed,	 where	 people	
are	hired	or	fired,	where	broad	competences	are	managed,	
but	they	are	not	the	active	units	of	elaboration	of	this	com-
mon	 base	 indispensable	 for	 the	 development	 of	 creation.	
Firms	are	necessary	to	put	new	creations	on	the	market,	to	
organise	their	mass	production	and	distribution.	They	can	







traditional	 picture	 does	 not	 reflect	 the	 complexity	 of	 the	
















and	 individuals	must	 somehow	maintain	 links	 in	order	 to	
keep	 introducing	 novelties.	 By	 creative	 communities,	 we	
refer	 here	 to	 informal	 groups	 of	 individuals	 who	 accept	
to	exchange	voluntarily	and	on	a	regular	basis	in	order	to	
create	knowledge	in	a	given	field.	This	can	be	assimilated	
to	 “epistemic”	 communities	 (Cowan	 et	 al.,	 2000)	 in	 the	
academic	 literature	 which	 underlines	 the	 increasing	 role	
9.	 Notably,	 some	 analysis	 based	 on	 social	 network	 approaches	 shed	
light	on	these	aspects	(Grandadam,	2008).
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of	knowledge.	These	costs	correspond	 for	 instance	 to	 the	
progressive	construction	of	languages	and	models	of	action	
(a	“grammar”)	and	interpretation	that	are	required	for	 the	
implementation	 of	 new	 knowledge.	 Usually	 these	 costs	
cannot	be	covered	 through	 the	classical	 signals	of	hierar-
chies	(or	markets).
By	 progressively	 codifying	 the	 available	 knowledge,	
these	 communities	 provide	 the	 necessary	 cognitive	 plat-
form	to	make	creative	material	economically	viable.	As	a	
result,	 these	 communities	 are	 the	 places	 for	 the	 accumu-







nity	must	 draw	 the	 attention	 of	 and	 convince	 other	 com-
munities	of	the	value	of	their	creation.	This	is	not	achieved	
without	 difficulty,	 as	 talented	 individuals	 are	 not	 always	
well	understood	and	sometimes	have	a	hard	time	persuad-
ing	others	of	the	validity	of	their	activity.	This	is	the	reason	














with	 past	 experiences.	Once	 a	 codebook	 is	 implemented,	
creativity	 can	 be	 assimilated	 to	 a	 quasi-public	 good.	The	
language	 being	 perfectly	 stabilized,	 and	 the	 procedures	



















creative	 process	 requires	 that	 new	 ideas	 be	 continuously	




development	of	 software	appears	 to	be	highly	 relevant	 in	
the	case	of	creative	industries.
IPR dilemma in creative industries:  
IPR to exclude vs. IPR to secure openness
The	 multiplicity	 of	 stakeholders	 in	 the	 process	 of	 cre-
ation	 suggests	 that	 the	 different	 parties	 involved	 should	
be	 rewarded	 with	 a	 complex	 bundle	 of	 diverse	 IPR,	 not	



















ents,	 trade	 secrets,	 or	 some	combination	of	 the	 above.	 In	
the	Internet	Era,	where	most	artwork	can	be	digitalized	and	
exchanged	for	almost	nothing	on	the	web,	those	IPR	are	of	




of	 art.	This	 link	 between	 IPR	 and	 incentives	 to	 create	 is	





Yet,	 if	 on	 the	 one	 hand	 firms	 need	 to	 rely	 on	 strong	
IPR,	on	the	other	hand	they	also	need	to	extract	the	creative	





owns	 copyrights	 associated	 with	 that	 work,	 in	 case	 that	
work	was	done	while	being	paid	as	an	employee	or	under	a	
“work	for	hire	contract”,	the	creative	idea	is	owned	by	the	
employer	 instead10.	However	 a	 systematic	 abuse	 of	work	
for	hire	contracts	can	lead	to	a	risk	of	erosion	of	creativity.
Indeed,	communities	can	only	flourish	under	weak	IPR.	
Creative	 projects	 entail	 integrating,	 cutting	 and	 pasting,	
assembling	creative	elements	dispersed	among	a	vast	array	
of	 technical	 and	 cultural	 activities	 carried	 out	 by	 diverse	
and	distinct	actors.	Thus,	in	order	to	foster	the	production	











company	 can	 no	 longer	 employ	 all	 the	 individual	 talents	
(artists,	 designers,	 musicians,	 composers,	 etc.)	 it	 needs.	











hypothesis	here	 is	 that	both	 solutions	are	not	always	via-
ble	 in	 the	creative	 industries,	 and	 that	other	 solutions	are	
currently	 being	 developed.	The	 importance	 of	 preserving	
openness	in	the	cultural	world	was	recently	emphasized	by	
Lawrence	Lessig	in	two	books	“The	future	of	ideas”	(2001)	
and	 “Free	 culture”	 (2004)	 in	which	 he	 explains	 that	 cre-
ativity	can	hardly	occur	in	a	world	of	permission,	and	that	
the	production	of	novelty	requires	the	preservation	of	a	free	
platform	 on	which	 creators	 can	 freely	 draw	 to	 feed	 their	
creativity:
“A free culture supports and protects creators and inno-
vators. It does this directly by granting intellectual prop-
erty rights. But it does so indirectly by limiting the reach 
of those rights, to guarantee that follow-on creators and 
innovators remain as free as possible from the control of 
the past. A free culture is not a culture without property, 
just as a free market is not a market in which everything is 
free. The opposite of a free culture is a permission culture, 
a culture in which creators get to create only with the per-
mission of the powerful, or of the creators from the past” 
(Lessig, 2004, p. xiv).
A	minimum	of	openness	(and	not	an	absence	of	prop-
erty)	 is	 thus	necessary	 to	foster	 the	emergence	of	novelty	
and	 to	 enable	 creative	 communities	 to	 work	 properly.	
Openness	is	fundamental,	for	instance,	in	cases	where	the	
ownership	is	complex	and	cannot	be	attributed	to	one	or	a	











The	 solutions	 that	 are	 proposed	 to	 generate	 a	 mini-
mum	of	openness	are	best	 illustrated	by	 the	pioneer	case	
of	 the	 software	 industry.	 In	 reaction	 to	 a	 surge	 of	 appro-
priation	 through	 copyrights	 and	 patents	 at	 the	 end	 of	 the	
70s,	communities	of	developers	founded	the	free	software	
or	 open	 source	 software	 movement	 (Lessig,	 2001;	 Dalle	
and	Jullien,	2003;	Lerner	and	Tirole,	2001).	The	purpose	of	
these	communities	was	to	preserve	the	freedom	to	software	
source	 code,	 so	 that	 everybody	 could	 access	 this	 source	
code	and	modify	and	improve	software	without	having	to	
ask	for	permission	from	an	“owner”.	To	preserve	the	open-















through	 integration,	 such	 as	 in	 the	 20s	 to	 the	 40s	 with	 the	 example	
of	 large	 studies	 such	 as	MGM	or	Columbia	 (Malone	 and	Laubacher,	
1998).	But	disintegration	was	then	provoked	by	the	rising	willingness	


























art	 “protected”	 by	 a	 copyleft	 is	 not	 automatically	 free.	 It	
can	be	sold.	Yet,	the	copyleft	means	that	nobody	can	pre-
vent	someone	from	distributing	it	for	free,	which	seriously	
undermines	 the	 incentives	 to	 sell	 it.	 In	practice	 therefore,	
























scale	 relies	on	firms	 that	need	strong	 IPR	 to	protect	 their	
products.













The case of the music industry13
The	music	 industry	 includes	many	actors	playing	various	












Among	 the	 IPR	 listed	 above,	 mainly	 copyrights	 are	
included,	 and	 sometimes	 also	 moral	 rights,	 allowing	 its	
owner	 to	 control	 the	 usage	 made	 of	 his/her	 music	 work	
independently	from	the	commercial	exploitation	(Andersen	
et	 al.	 2007).	Most	 of	 the	 rights	 on	music	 (to	 the	 notable	
exception	of	 the	moral	right)	can	be	“cut	 into	slices”	and	
traded,	 especially	 when	 different	 versions	 of	 the	 same	
music	work	are	 translated	under	different	 recorded	 forms	













assumed	 to	be	 an	 exhaustive	 and	 fully	 representative	 coverage	of	 the	
overall	 creative	 industries,	 but	 rather	 overviews	 of	 two	 emblematic	
industries	highlighting	the	specific	uses	of	IPR.
13.	This	 overview	 relies	 on	 desk	 study	 and	 materials	 collected	 for	
the	purpose	of	a	communication	at	 the	Dime	Workshop	The	Creative	
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communities	 take	 care	 of	 the	 coordination,	 and	 they	 are	








side,	by	 the	exclusion	world	and	 the	 tendency	 to	become	









et	 al.,	 2008).	The	 digital	 revolution	 is	 the	most	 recent	 of	
these	 changes.	 Beyond	 the	 issue	 of	 illegal	 exchange	 of	
music	 and	 its	 impact	 on	 the	 revenues	 of	 the	 actors	 (see	
for	instance	Andersen	and	Frenz,	2007),	mainly	due	to	the	
combination	 of	 digitalization	 with	 the	 generalization	 of	
broadband	Internet	connections	since	2002-2003,	digitali-












tion	 of	 existing	 pieces	 of	music	 (e.g.,	 sampling),	 sounds	
(e.g.,	 drums	 machine	 or	 sound	 base,	 imitating	 or	 repro-
ducing	 “real”	 sounds	 or	 proposing	 completely	 artificial	
ones)	and	patterns	of	rhythms	and/or	orchestration	(loops)	
which	 is	 facilitated	by	digital	 technology	 (although	again	
they	have	been	“invented”	earlier,	for	instance	with	Pierre	
Schaeffer	 or	 Luciano	 Berio	 1950s	 works,	 original	 Rap	
from	the	early	80s	or	even	mid70s,	or	American	minimal	
music	 in	 the	 60s).	 These	 are	 creative	 bricks	 potentially	
highly	dependent	on	IPR:	sampling	because	of	copyrights,	
“sounds”	because	they	are	related	to	IPR	on	software,	loops	
potentially	 for	 both	 reasons.	This	may	 have	 some	 conse-






One	 key	 and	 often	 understated	 consequence	 of	 digi-
talization	 is	 the	 growing	 importance	 of	 communities	 and	





using	Myspace,	Napster	or	 the	 similar	P2P	services,	 etc.,	
(Ebare,	 2004),	 for	 instance	 artists	 offering	 users	 the	 pos-





With	 a	 potentially	 more	 massive	 diffusion	 of	 music	
directly	 by	 the	 artists,	 “social”	 rewards	 can	 be	 fully	
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dissociated	 from	monetary	 rewards	 and	 from	distribution	
by	majors	 (one	 frequently	 talks	 about	 “number	 of	 down-
loads”	rather	than	“”number	of	CDs	sold”).	The	coordina-
tion	role	could	be	partly	achieved	through	internet,	rather	
than	 by	 the	 use	 of	 various	 specialists	 (producers,	A&R,	
marketing	man…)	whose	interests	are	organized	around	the	
exploitation	of	copyrights.
The	 relations	 between	 actors	 of	 the	 creative	 process	
then	 seem	 to	 be	 drastically	 modified	 by	 digitalization.	
Correspondingly,	it	is	questionable	whether	the	copyright-
based	 IPR	 system	 can	 still	 allow	 for	 a	 balance	 between	
exclusion	 and	 openness,	 as	 it	 does	 in	 the	 “old”	 music	
industry.	 Of	 course,	 record	 companies	 try	 various	 strate-





A	 first	 one	 is	 to	 try	 to	 «re-create»	 the	 old	 system.	
Individuals	 and	 firms	 try	 to	 restore	 excludability	 and/or	
rivalry	of	their	music,	and	then	the	basis	for	enforcing	the	
standard	 exclusion-type	 of	 IPR	 system:	 development	 of	
technical	systems	(such	as	DRM);	set	up	of	new	forms	of	











A	 second	 strategy	 consists	 in	 diversifying	 the	 scope	















tiatives	evoked	above)	 is	based	on	 the	use	of	 rules	set	up	
for	a	free	and	legal	diffusion	under	the	Creative	Commons	
model.	 Different	 possibilities	 are	 offered	 to	 the	 artists	





the	 internet	 users	 and/or	 for	 advertisements,	 etc.).	 In	 the	
backdrop,	 the	 objective	 is	 also	 to	 develop	 communities	
of	musicians,	 producers,	 auditors	 etc,	 by	 the	 use	 of	 vari-
ous	fora,	blogs,	tag	system,	rooms	for	critics	of	songs,	etc.	
It	 is	 important	 to	 emphasize	 that	 such	 an	 open	 regime	 is	
proposed	both	in	the	creation	activities	and	in	the	diffusion	
activities.
The case of the video-game industry15
A	video-game	is	a	complex	“multimedia”	artefact,	resulting	
from	 the	 expert	 integration	 of	 software-based,	 computer-
generated	animated	interactive	pictures	with	sound	effects,	
background	music,	 and	 sometimes	 voices.	 It	 is	 generally	
structured	 around	 and	 supported	 by	 a	 background	 narra-
tive,	original,	or	inspired	from	popular	culture	(comics,	car-
toons,	movies...).	





rights,	 trademarks,	patented	 technology	and	 trade	secrets.	
A	finished	game	often	contains	many	different	intellectual	
properties,	 owned	by	many	different	 parties.	Within	 each	
category,	some	assets	are	created	“from	scratch”	while	oth-
ers	 are	 licensed	 from	others,	whether	 for	 reasons	 of	 effi-
ciency	or	publicity”.
As	a	creative	product,	a	video-game	develops	in	stages.	
The	 earliest	 stage	 of	 game	 development,	 pre-production,	
includes	ideation,	design,	research,	prototyping,	proposal-
writing,	 and	 tool	 acquisition.	 The	middle,	 or	 production,	
stage	involves	asset	development,	feature	implementation,	
and	 integration.	 The	 final	 post-production	 stage	 requires	



















(code,	 art,	 sound,	 and	 imagination)	 with	 associated	 IPR.	
One	of	 the	main	creative	activities	of	a	videogame	 is	 the	
game design.	














The	 IPR	 agreements	 in	 the	 game	 development	 life-






developer/publisher	 relationship	 actually	 has	 several	 con-
tracts	that	comprise	IPR	agreements	associated	with	it.	The	
first	 in	 the	 process	 is	 normally	 a	mutual	Non-Disclosure	
Agreement	 (NDA)	 that	 should	 be	 executed	 by	 both	 the	
developer	and	the	publisher	prior	to	the	developer	present-
ing	its	project	to	the	publisher	for	consideration.	This	agree-
ment	determines	 the	scope	of	 the	proprietary	 information	
to	be	exchanged	and	the	responsibilities	of	each	party	with	
respect	to	not	disclosing	that	proprietary	information.
Copyright	 is	 generally	 the	main	 option	 for	 the	 devel-
oper	 to	 acquire	 ownership	 of	 creative	 inputs,	 such	 as	 in	
game	design	or	game	code	which	is	made	up	of	many	parts,	
with	 different	 authors	 and	 different	 companies	 to	 which	




develop	 games	 on	 that	 platform.	 These	 licenses	 identify	
proprietary	information	(trade	secrets)	and	control	the	dis-
semination	of	such	information.





production	of	 codes,	 etc.)	 in	 a	 game	 require	 the	 continu-
ous	building	of	theories,	models,	styles,	trends,	and	which	




ried	 out	 by	 the	 company	 remain	 connected	 to	 their	 com-
munity	 on	 a	 daily	 basis.	 They	 continue	 to	 exchange	 and	
interact	with	 the	other	members	of	 the	community	 (some	
members	working	within	 the	 same	firm,	but	many	others	






One	 of	 the	 advantages	 of	 this	 permanent	 connection	
is	 that	 it	provides	opportunities	 for	 feedback	between	 the	
micro	creativity	that	emerges	from	the	daily	activities	dur-
ing	the	project,	and	the	macro-creativity	that	is	the	expected	
output	 of	 the	 creative	 communities.	 The	 creativity	 of	 a	
project	should	not	be	confined	 to	 the	macro-creativity	set	
up	 at	 the	 beginning	 of	 the	 project	 by	 the	 project	manag-





is	 the	 risk	 if	 the	 hierarchy	 strictly	 controls	 the	 timing	 of	
a	project	that	this	constraint	excludes	any	significant	feed-
back	in	terms	of	conception,	and	thus	may	imply	a	loss	of	









micro-creative	 ideas	 that	 emerge	 during	 a	 project	 can	 be	
absorbed	in	the	active	memory	of	some	creative	communi-
ties,	as	a	creative slack	that	could	be	used	in	other	projects.
The	key	 role	of	 creative	 communities	 in	 the	develop-
ment	 of	 videogames	 has	 a	 consequence	 in	 terms	 of	 IPR.	
Creative	 communities	 will	 claim	 weak	 IPR	 devices	 to	
maintain	 their	 collective	 endeavour	 of	 building	 the	 quasi	
public	goods	that	offer	codebooks	and	grammars	of	usage	
to	 the	 creative	 activities.	The	 spectacular	 development	 of	
open	 source	 based	 videogames,	 copyleft	 systems,	 or	 cre-
ative	commons	in	the	domain,	offers	clear	evidences	of	the	
presence	 and	 claims	 of	 creative	 communities.	 There	 are	
myriads	of	examples	supporting	this	fact.	 In	many	games	
the	game	source	code	 is	 released	as	public	domain	along	
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the	Doom	engine,	GNU Go	is	a	free	program	that	plays	the	
game	of	Go,	Rocks’n’Diamonds	 is	an	open-source,	cross-
platform,	 arcade	 game	 that	 contains	 clones	 of	 Boulder 
Dash, Emerald Mine, Supaplex and Sokoban. Ur-Quan 
Masters	 is	 the	 classic	 Star Control 2	 game,	 re-released	
under	the	GPL	license,	etc.	
On	 the	 one	 hand,	 the	 exploitation	modes	 of	 intellec-




or	 sport	 business	 seems	 to	 be	 closer	 to	 this	 exploitation	
mode,	and	is	often	criticized	as	limiting	the	creativity	of	the	
video	game	industry.
On	 the	 other	 hand,	 exploration	 is	 allowed	 through	
“lighter”,	more	open	rights	that	fuel	knowledge	circulation,	
sharing,	and	discussion	of	the	ideas	among	communities	of	








The	 developer	 would	 disclose	 early	 developments	 of	 his	
work	 to	 try	 to	 attract	 new	partners	 to	work	with	 him.	At	
this	 step,	 community	 spirit	 rules,	 and	 IP	 rights	 are	 rarely	





is	 based	 on	 pay-per-hits,	 online	 advertising:	 each	 time	 a	
page	 is	 loaded	 and	 that	 an	 ad	 is	 viewed,	 the	 firm	 adver-






















On	 the	 same	wavelength,	 top	publishers	 in	 the	 indus-
try	rely	more	and	more	on	the	involvement	of	independent	
creators.	Significantly,	even	the	largest	firms	in	the	industry	
tend	 to	connect	 to	 informal,	unstructured	communities	of	
creators	 and	 developers	 through	 beta-testing	 (early,	 pre-
release	testing	of	the	game,	open	to	registered	users,	selected	
on	 their	proven	 interest/expertise),	 and	also	 through	open	
competitions,	 like	 “independent	 games	 festivals”19.	As	 an	
illustration,	in	2007	Ubisoft	Montreal	launched	a	competi-
tion20	to	bring	developers	to	submit	their	concepts	and	early	
development	 to	 the	 appreciation	 of	 industry	 experts	 and	
professionals.	Such	a	competition	literally	«pulls»	creativ-
ity	from	the	underground.	Competitors	would	then	gladly	
















sidered	as	 instruments	 to	protect	creators,	 to	enable	 them	
to	earn	a	remuneration	and	therefore	to	increase	incentives	
to	 create.	We	 argued	 that	 this	 view	 presents	 only	 half	 of	
the	story.	IPR	also	fulfil	an	important	role	of	coordination	
of	creative	activities.	This	latter	role	is	especially	relevant	
when	 numerous	 and	 heterogeneous	 actors	 are	 part	 of	 the	
creative	process.
We	first	 emphasised	 the	 fact	 that	 creation	 is	 a	 collec-



















new	 creation.	But	 firms,	 and	 sometimes	 individuals,	 also	
need	strong	IPR	to	make	money	out	of	new	pieces	of	art.	
To	analyse	this	dilemma	we	selected	two	creative	industries	
with	 different	 features:	music	 and	video	games.	The	first	














The	overview	of	 the	music	 industry	clearly	 illustrates	
the	interplay	of	the	three	types	of	actors	in	the	dynamics	of	
creation.	The	standard	IPR	system	based	on	copyright	has	
been	more	 or	 less	 able	 (even	with	 adaptation	 phases,	 for	
instance	with	the	emergence	of	radio)	 to	reconcile	appro-
priation	and	openness	for	creation,	thanks	to	the	possibility	








The	 case	 of	 videogames	 illustrates	 that	 the	 tensions	




communities	 does	 not	 threat	 the	 industry	 of	 videogames,	
but	tends	to	reinforce	its	development	through	guaranteeing	
the	conditions	of	creativity.
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IPR	tools,	from	no	IPR	at	all	to	for	instance	“work	for	hire	














these	modes	 of	 usage	 of	 IPR	 are	 specific	 to	 the	 creative	
industries.	For	instance,	there	are	many	examples	of	com-
panies	 using	 open	 source	 solutions	 developed	 by	 virtual	







As	 compared	with	more	 traditional	 studies,	 this	work	
then	 places	 emphasis	 on	 underground	 creative	 communi-
ties,	 which	 play	 a	 fundamental	 role	 in	 introducing	 radi-
cal	 novelty,	 new	 fashions,	 styles,	 etc.	 Increasingly,	 firms	
acknowledge	the	importance	of	these	communities	and	the	










do	need	 them.	Moreover,	we	have	 argued	 that	 successful	
firms	in	the	future	will	be	those	who	implemented	the	best	
strategy	 to	harness	 the	 creative	potential	of	 communities.	
And	 among	 those	 strategies,	 relaxing	 some	 control	 over	
their	IP	is	likely	to	be	one	of	the	concessions.	
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